Kongepenuyua «/lomonocos 2012»

Cexkiusa «HOpucnpynaeniis»

ITonaTue moroBopa B rpakjganckoMm npase Poccun, 'epmannn, Benrukobpuranun
Tuxanxosa Mapus Baadumuposha
Cmyodenm
Mocxroscrutl 2ocydapemeenmnoi yrusepcumem umeny, M.B. Jlomonocosa, Kpuduveckud
parxyarvmem, Mocksea, Poccus
E-mail: m_ tikhankova@mail.ru

JloroBopHoe mpaBo 3aHUMAET IEHTPAJIHHOE MECTO B MPAaBOBOM PEryJIHpPOBAHUN WUMYIIe-
CTBEHHOTO 000pOTa, SBJIASCH HanOOJIee PA3BUBAIONTUMCI HHCTUTYTOM T'PazK/IaHCKOTO MpaBa,
KOTOPBI# B pa3HbIX PABOBBIX CUCTEMAX IMOHHUMAETCS MO-PA3HOMY, ¥ K HAYAJIY TPETHEro Thi-
cAYesIeTus B MUBIINCTHKE HE CJOXKUIOCH €INHOr0, YCTONUNBOTO MOHUMAHUS IOPHITICCKON
HPHUPOJIbI I'PAXKIAHCKO-TIPABOBOIO JI0roBopa. /loroBop B poccHiickOM rpazkKIaHCKOM IpaBe
MOZKHO paCCMaTpUBaThb B Pa3HBIX aClleKTaX: KaK COIVIallleHUuEe MezK1y CTOPOHaMH, KaK HOpH-
Judeckuii hakT Wid CIesKy, KaK IMPABOOTHOIIEHHS (00s13aTeIbCTBA), KaK JTOKYMEHT.

Onpepesienne MOHATUS «J10ToBopay maercs B ¢T.420 'K P®, B KoTopoit 1o 10roBopom
HOHUMAETCsI «COTJIAIIeHne JABYX MU 0oJiee CTOPOH 00 YCTaHOBJEHHH, U3MEHEHHUH, ITPeKpa-
IEHNH TPazKJIAHCKHAX IIPaB min o0s3anHocTely. Corialenne pacCMaTpPUBAeTCs KaK OIpeie-
jerne noroBopa. CoOBpeMeHHOE IpazkIaHCKOe MPaBO, TOBOPS O JOTOBOPE KAK O COTJIAITEHUN,
paccMaTpUBaeT ero B JIByX acleKTaxX: caMoO COTJIANIEHUEe W €ro MPaBOBYIO IeTh.

B poccuiickom 3akoHnomarebcTBe HanbosIee 4acTo HCIO/Ib3YeTCd TEPMUH «COTVIAIICHHE,
U 10/l HUM IIOHMMAETCS <«BBIPAXKEHHE COTJIACHS, COIVIACOBAHHOCTL», U €CJU MEXKIY CTOPO-
HaMHM yzKe€ CyIeCTBYIOT AOI'OBOPHbBIEC OTHOIIIEHUAD, TO APpYyIrue, CBA3aHHbICe C HUMM, JOI'OBOPbLI
3aKOHO/IATe/ b UMEHYeT COTJIAIeHUIMH.

PaccemoTpenust 1oroBopa Kak CAeJIKU WK CKOPee KaK BU/Ia TPaKIaHCKO-TTPABOBOM C/I€/IKH
JOCTATOYHO OYeBUJHO, Tpu paccMoTpennn cT.154 'K P®, B KOTOpOil BBIAEASIIOTCS MHOTO-
CTOPOHHHUE CIEJKU (JIOTOBOPHI) U OJHOCTOPOHHKE ¢IeKU. HO HEKOTOPBIE yUeHble-ITHBUIHNCTHI
HOJIArAI0T, YTO OJHOCTOPOHHME WJIU MHOI'OCTOPOHHUE CJIEJIKM PACCMATPUBAIOTCH KAaK COIJIa-
COBaHME BOJIM CTOPOH M KaK HEOOXOIUMOE YCJIOBUE JIJId 3aKJIIOYEHHS JOTOBOPA, T€M CAMbIM
OoTpunad TOXKIACCTBEHHOCTDH HOHATUN A0TOBOpa U CACJIKH.

HekoTopble MUBHIKCTHI PacCMATPUBAIOT JIOTOBOP KaK OTJIEJbHBINA IOpHINYECKUl PaKT.
Ho 310 yTBepkKIerme AOCTATOYHO CIIOPHOE W HYXKIaeTcd B mepeocMbicaenne. M.P Kazan-
1eB B cBoeil pabote «K Bompocy 00 o6111eit Teopun TpaBoOBOTO JOTOBOPa» HA3BIBAET OCHOBHBIE
IPOTUBOPEYHsl B JAHHOI Teopuu, yrBep:kaasi, 7| aro opuandeckum GakToM sisiercs: (hakT
HAJUYU JOTOBOPA, a HE caM JIOTOBOP, a (DAKT 3aKJII0YEHU JJOTOBOPA HE SABJIIETCS IEHTPAb-
HBIM B JIOTOBOPHBIX IIPABOOTHOIICHHUSIX.

[lonsitue «JIO0roBOp» HEPEJIKO PACCMATPHBACTCS KaK IIPaBOOTHOIIEHHE. TepMHH «JI0TO0-
BOp» HCHOIb3yeTcd ['pakIaHCKUM KOJIEKCOM B 3HAUEHWHN <«IPABOOTHOIIEHUE» B OIpejiese-
HUSAX OTJEJbHBIX BUJIOB JIOTOBOPOB, CPOPMYJIUPOBAHHBIX MO CXEME: «II0 JIOI'OBOPY TAKOMY-TO
OJIHa CTOPOHA 0D0sI3yeTcsl COBEPIIUTH JIEHCTBUS TaKHe-TO, a JIPyrasi CTOPOHA — TaKHe-TO».
Hesp3st 06513aTh M0 JIOrOBOPY, TIOHUMAaeMOMY Kak cieska (fopuandeckuii hbakT), a TOJIbKO B
CHJIy JIOTOBOpHOro obs3aresbecTBa. Ho cylmecTByeT MHEHHE PacCMOTPEHHS JIOIOBOpa M KaK
CIeJIKU, U KaK IPABOOTHOIIEHN, B3AUMHO JOMOJHAIONINX JAPYT JApyra.

B AHIJIMIICKOM AO0T'OBOPHOM IIpaBe€ BbLACJIAIOTCA CTAJUN PA3BUTUA ITIOHATHA «JOIOBOPA»,
OCHOBaHHbBIE€ Ha MNPHUHATHUUN HCKOB <O JOJII€», <0 COTJIAIIEeHUH >, <<O6 oT4yeTe», «O IPHUHATOM
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Ha cebs»[12]. HekoTopbie 3JieMeHThl JOrOBOPHOTO TpPaBa OBLIM 3aUMCTBOBAHBI U3 PUMCKOTO
1paBa, B YaCTHOCTH CAMO€ TOHATUE COIVIAIIEHUSI CTOPOH KaK IOPUIMYECKOro (hakrTa, MOpoxK-
Jatornero mpasa u obsizannocTr. Hanbosiee momysisipHOil sIBIsIETCS KOHIIEIIIASA PACCMOTPe-
HUsI JOTOBOpPA KaK COTJIAIIEHUsT CTOPOH, COCTOSAIIAs W3 JIBYX OCHOBHBIX mHoHsTHi «offer —
acceptance». YdeHble YTBEPKIAIOT ,9TO (pakT Ke YCTaHOBJEHUs JTOTOBOPa Bcerja ObIBaeT
pPas3HbIM, ODeIIaHue yKe FBAIeTcs OOIMUM 3JIeMeHTOM KazKJIOro JOroBopa., AHrInicKme yde-
HbIE, OLIUPASICh HA TO, YTO JOrOBOP SBJISETCs COIVIAIIEHUEM CTOPOH, CJIeJIAJNA BBIBOJI, YTO OH
HE MOXKeT OBITH OJHOCTOPOHHEH C/eiKOil. Takke CyIecTByeT mepedeHb MOHATHI CXOKUX C
HOHSATHEM <JIOTOBOP», HO MOJTHOCTHIO HE COBMAIAIONINX.

Onpejiesienne JJOroBOPHOTO IpaBa OBLIO MEPBBIE JJAHO KMEHHO HEMEITKOH MKOJION, & UMeH-
Ho CaBUHBHU, KOTOPBLIH OBLI IPUBEPXKEHIIEM <«BOJIEBOM KOHIIEHIIUU» JOTOBOPA, OIPEIeInI
HEPA3PBIBHYIO CB4A3b JIOI'OBOpPa € BOJIEil CTOPOH, paccMaTpUBaJjl COIJIANIEHUE KaK aKT 4eJsio-
Bedeckoit Bosim. B HemenkoMm rpaxkiaanckom yiaoxkenun 1900 roga HET UeTKOro olpejiese-
HUs TTOHATHS JOTOBOPa WM 00sg3aTeibeTBa. U 4darie Bcero JJOroBOpHOE MPaBoO CTPOUTCHA Ha
PacCMOTPEHUH MOHATHU CJIeJIKH, B aCIeKTaX BOJU W BOJEN3bIBIEHUA. XapaKTEePHON 4epToii
HEeMeNKOro ['park 1aHcKoro YJI0:KeHus ABJISeTCs BbIIBUZKEHNE 00I3aTeIbCTBEHHOIO IIpaBa Ha,
mepBOe MeCTO U, KOHEYHO, PACCMOTPEHHE JTOrOBOPOB Kak HamboJee JacThIX OCHOBAHUI pac-
cmorpennst obsizaresnberBa . BI'B (Hemerkoe rpazkiaHcKoe yaoxKeHHe) CONEPKUT pPasJied,
OTHOCATIHIICSA K ceaKaM ( JIOrOBOPY B TOM YHCJIE) W B TOXKe BPEMsI CONEPKUT OTACTbHBIN
CaMOCTOSTEJbHBIN Pa3jiesl «JI0r0OBOPBI», KOTOPLI HAXOJIUTCA B 0043aTE/ILCTBEHHOM IIPaBe.

B cpaBHeHUM pa3IHIHBIX TPABOBBIX CHUCTEM, MBI MOXKEM BBISSBUTH Pa3JIMIHBIE OIXOTBI
oTpeJieJIeHusI MOHATHU IOTOBOPA, KOTOPOE MEHSJIOCHh B 3aBUCHMOCTH OT UCTOPWIECKOTO TTepH-
0/1a, OT IKOHOMHYECKOI'0 MOJI0ZKeHUs cTpanbl. Ho u aHI/10-caKCOHCKasd, 1 pPOMaHO-repMaHCKast
CUCTEMBbI IIPU ONPE/IC/IEHUH MTOHATHS «JIOTOBOPay» UMEIOT Pl OOIINX MPU3HAKOB.
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