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BaxkupiMm 3/1eMeHTOM rapaHTHil 3aIUTHI MPaB 9eJ0BeKa B yTOJOBHOM HPOIECCe ABJIAETCS
nepeveHb KaTeropuii Jes, rje ydacTue ajBokara obszaresbHoe. CylmecTBYIONUi mepedeHn
B Ykpaune u Poccum, ¢ MO3UIUK aJIBOKATCKOM, NMPaBO3AIIUTHON IeATEeJTbHOCTH SBJIACTCA
HecoBepIeHHbIM. /IaHHBIi BOIPOC HANPSIMYIO HE HCCJIEIOBAJICSI YUEHBIMH B IOCJIEIHHE TO-
JIbI, HO MHOTHE IOPHUCTHI, B YACTHOCTHU MPAKTUKYIOIIAE a/IBOKATHI, HEOJHOKPATHO OTMeYaJn
HEOOXOIMMOCTh PeJIaKIINN 3aKOHA UMEHHO B JIJAHHOM acCIIeKTe.

Ecyiu npoBecTu cpaBHUTE/IBHYIO XapPaKTEPUCTHKY JEHCTBYIONIAX Y TOJIOBHO-IIPOIECCYATHBHOIO
Kojiekca Ykpautbl (ganee - YIIK VkpauHbl) # YTOJOBHO-IPONECCYATBHOIO KoJeKkca Poc-
cuiickoit @emeparuu (nanee - YIIK PD) B kitoue kareropuii Jes, rje yyactue 3aldTHAKA
SIBJISIETCST 005132 Te/IbHBIM, TO MOXKHO YBHU/I€Th MHOI'O MJIEHTHUYHBIX HOPM.

Taxk, cornacuo c1.51 YIIK P® u c1.45 VIIK Vkpaunsl npejaycMarpuBaeTcs 00s3aTe/ ibHOe
ydacTue 3allUTHUKA B CJIyJasaX, eCJIu:

- TI0JI03pEeBaEMbIil, OOBUHAEMbIIl ABJISIETCS HECOBEPIIEHHOJIETHUMM;

- MIOJI03pEeBaeMBblii, OOBHHSEMBIH B CHJIY (PU3HUECKUX WU ICUXHIECKHX HEJOCTATKOB HE
MOZKET CaMOCTOLATEIbHO OCYHIECTB/ILATH CBOE 1PAaBO Ha 3aIUTY;

- T0/I03pEeBaeMblii, 0OBUHSIEMBIH He BJAJIEeT sI3bIKOM, Ha KOTOPOM BEJIETCSI TTPOU3BOICTBO
0 YTOJIOBHOMY JIEJIY;

- B IPOU3BOJICTBE UJET PeUb O NPUMEHEHUU MPUHYIUTEIbHBIX MEP MEIUIUHCKOTO XapaK-
Tepa [1;2].

B 10 xke Bpems, YIIK PO ycranasiuaer HOpMY O TOM, 4TO 3alllUTHUK SBJIAETCH 00A3a-
TeJbHBIM €CJIH:

- JINTI0 OOBUHSIETCS B COBEPIIEHNN TTPECTYILIEHHS, 38 KOTOPOE MOYKeT ObITh Ha3HATYEHO Ha-
Ka3aHue B BUJE JIUIIEHUA cBOOOIBI HA CPOK CBBIIIE ITATHAIATH JIET, [IOKU3HEHHOE JIUIITCHHE
CBODOJIBI MJIM CMEPTHAs Ka3Hb;

- YTOJIOBHOE JIeJI0 TOMJIEKHUT PACCMOTPEHHIO CYIOM ¢ yYaCTHeM MPUCIKHBIX 3aceaaTe-
aeii[1].

Kacarenbro aByx mocjeaHWX MOJOXKEHHUil, B YKDPAWHCKOM 3aKOHOIATEJIHCTBE ITOT BO-
IpOC pelraercsd HecKoJbKo nHade. [locko/bKy B YKpauHe OTCYTCTBYeT MHCTUTYT CMEPTHOMN
Ka3HH, & TaK Ke HHCTUTYT CY/Ia IMPUCIKHBIX, B HAIIEM 3aKOHOJIATE/ILCTBE HET COOTBETCTBY-
fommeit Hopmbl. Jdannsiit Bonpoc B YIIK YkpauHbl 3aKkpernien cIeayioIiuM 00pa3oM: yaacThe
3alUTHUKA SIBJSIETCS 00s13aTe/IbHBIM, KOT/1a OOBUHSIEMOMY JIMILY MOXKeT ObITh Ha3HAYEHO I10-
JKU3HEHHOe JTuieHne ¢Bobobl [2;3]. B Gumzkaiinee BpeMst B 3aKOHOJATELHOM IIPOCTPAHCTBE
Vkpaunnb! mwianupyercsd npuastue nHoporo ¥YIIK. Ho, k coxka/iennio, B 3aKOHONPOEKTE ITOTO
KOJIEKCA, OTJIMYUE COCTOUT JIUIIb B TOM, YTO yIAaCTHE 3AITUTHUKA Oy1eT 00s3aTeIbHBIM €CIN
HPECTYILIEHUE SIBAsIeTCs: 0COD0 TIKKHUM, HHBIMU CJI0OBAMHU, KOTJIA MIPEJIyCMaTPUBACTCS HAKa-
3aHue B Bujie Jjimiienus ¢Bodopl or 10 jier uiam B Bujie mrpada B pazmepe dojiee JABajaTu
MATH ThICAY HeoO1araeMblX MUHIMYMOB J0X0/I0B IPaZKIaH.
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Mpr cuuTaeM, 9TO YUUTBIBAsE MUPOBBIE TEHACHIINH PepOPMUPOBAHUS 3aKOHOIATEIHCTB,
HAIIPaBJIEHHbIE, B IIEPBYIO O4Yepejib, HA KadeCTBEHHOE oDecliedeHue 1paB 4esoBeKa, He J10-
CTATOYHO TAKUX Y3KHUX pamok. /Ijna Gosiee moHO peann3aiuu IPUHIUIIOB 3AKOHHOCTHU, Pa-
BEHCTBA BCEX YYACTHUKOB CYJAeOHOTO MPOIECCca mepeji 3aKOHOM U CYJI0M, COCTSA3aTe/ILHOCTH,
NPUHIATIA BBISICHEHUS] UCTUHBI, 3aKOHOIATEIIM HEOOXOIUMO OBITH 0OOJiee KATeTOPUIHBIMA U
00ecrnevnuTh 3aIuTy JHUIAM B JesIaxX 3a TAKKAe W 0CO00 TAXKKNe TPeCcTyIIeHUS.

B Poccun yuacrue 3anurauka, B coorsercrsuu co cr.o1 YIIK P® gapisgerca obsizareib-
HBIM, KOI'/J[a OOBUHAEMbI{l 3adBUJI XOAATANCTBO O COIJIACUU C TPEIbIBJACHHLIM €My OOBHHE-
uueM [1]. Tanuas HOpMa, K COXKATEHWIO, OTCYTCTBYET B YKPAWHCKOM 3aKOHOIATEIhCTBE.

[To HamreMy MHEHUIO OHA SBJISETCS BeChbMa YIAUHOM, MOCKOIbKY HCKJII0YaeT BOSMOXKHOCTD
JIaBJIEHUs] CO CTOPOHBI OOBUHEHUS, CJEJICTBUS WJIH MOTEPIEBIINX HA OOBUHIEMOTO C METbIO
ero HPpU3HAHUS B COBEPIIECHUU HPECTYILICHUS.

Ob6paTuMest K TpaKTHKe APYTUX FOCYIapCTB, HanpuMep beaopyccun. Y ToJI0BHO-TIPOIECCYATbHBIH
kojiekc Pecnybsimku Benapych mpejaycMmarpuBaeT o0g3aTe/IbHOE YYacTHE 3alUTHUKA €CJIH
MeZKJIy MO/I03PEeBAEMBIMHI SABJIAIOTCH TPOTHBOPEUNs M XOTs ObI O/IMH U3 HUX UMeeT 3allMUTHUKA
[4]. Bakpemienne Takoil KATETOPHU JEJT, MbI CIUTAEM, SIBJISIETCS JOCTATOYHO 0OOCHOBAHHBIM,
HOCKOJIbKY 00€CIeYnBaeT PaBEeHCTBO IPAB 110/103PEBAEMbIX, OOBUHAEMbBIX B IIPOIECCE.

HepaszpbiBHBIM BONPOCOM, CBA3AHHBIM CO CJIydasgMu 0043aTeIHLHOTO YYaCTUs 3aIUTHUKA,
SBJISIETCS MOMEHT BCTYILIEHUs ero B jiesio. B Poccun, 3aIlIUTHUK BCTYMAET B JIeJI0 C MOMEH-
Ta BO30YK/IeHUs YTOJOBHOTO Jiejia B OTHOIIEHWN JIHINA. B jleficTBYOMeM 3aKOHOTATEIbCTBE
YKpauwHbl TAaKOH HOPMBI HET W, KAK W3BECTHO, CTATYC TAKOTO JINIIA He ONpe/IesieH, OH He sB-
JISETCH HU 110JI03PEeBAEMbIM, HU 0OBUHsAEeMbIM. [ljist jiydiiiero odecieueHus peajn3alum IpaBa
YeJIOBeKa Ha 3alUTy YKPAWHCKOMY 3aKOHOIATENI0 1e1eco000pa3Ho OblI0 Obl epeHsaTh AaH-
HBIiT OTTBIT y POCCUICKOTO KOJLJIETH U 3aKPENUTh 0043aTeIbHOe BCTYILICHUE 3aITUTHUKA TaKO
KaTeropuu JieJ.

EBporneiickuii cyn mo npaBaMm YeoBeKa €XKeroJHO PAcCMaTPUBaET OOJIBIIOE KOJTMIECTBO
JIeJ1, KaK HpOTuB Y KpauHbl, Tak U 1poruB Poccun B pamkax ct.5 EBponeiickoit KoHBeHIIMU O
3aIKTe MPaB YeJI0BeKa U OCHOBHBIX CBODOJ, TO €CTh, NpaBa Ha CBOOO/IY M JIMYHYIO HEIIPUKOC-
HOBEHHOCTH [5]. MHOIHe periennst BHIHOCATCS B TOJIB3Y I'DayKIaH, TeM CaMbIM CyJ| TIPH3HAET,
9YTO OBLIM HAPYIIEHBl IPaBa 33aJePKAHHBIX, 3aKII0YEHHBIX, B YACTHOCTH HAPYIIAJIOCH TTPABO
Ha 3amuTy. B YkpauHe 3a HapyllleHHe TpaBa Ha 3alllUTY MpPeIyCMAaTPUBAETCS YTOJIOBHAS
OTBETCTBEHHOCTH (€1.374 YrosoBaoro Kojekca Ykpaunbt) |6]. [lo namemy muenuio, B Poc-
cum ObLIO ObI 11e/1eCO00PA3HBIM 3aKPENUTh AHAJOTHIHYIO0 HOPMY, MTOCKOJIbKY OHA MCK/II0YaeT
Oe3Haka3aHHOE HAPYIIEHUE OJTHOTO M3 HEOTHEMJIEMbBIX MPAB Y€JI0BEKA — IIPABO HA 3aIUTY.

Takum 006pa30M, MCXOAS U3 BBIMIECKA3aHHOTO, MOYKEM CJeJaTh BBIBOJ, UTO YTOJOBHO-
nporeccyaTbHble 3aKOHBI Y KpauHbl 1 Poccnn TpeOyIoT HEKOTOPBHIX U3MEHEHHH W TOTOTHEeHU i
g 60Jiee TOJIHOTO OOecIieYeHus MpaB U MHTEPECcOB YesoBeKa. MBI cumTaem, 4TO CJaemayeT
caenarh cieayioliee. Bo-epBbIx, pelycMOTPeTh, KAK U B YKPAUHCKOM, TaK U B POCCHICKOM
CYJIOTTPOU3BOJICTBE 00A3aTEIbHOE YIaCTHe 3AIUTHUKA!

- €CJIM MeKJTY MO/I03PEeBAEMBIMH SBISIOTCS MPOTUBOPETNS U XOTs OBl OJIUH U3 HUX MMeeT
3alUTHUKA;

- eCJIM JIIO OOBUHSETCS B COBEPIIEHUH TSXKKOI'O MJIM OCODO THXKKOIO HPECTYILICHUS.

Bo-BTopnix, neobxoaumo B YIIK Vkpaunnbl uMmiaementupoBatb HopMbl u3 YIIK PO ka-
caTeJbHO 00S3aTe/THHOTO yYaCTUs 3allUTHUKA, a UMEHHO, KOr/Jga OOBUHSEMbIH 3asBUJ XO/a-
TaficCTBO O COTJIACHH C TIPe/IbIBJIEHHBIM €My OOBHHEHHEM; a TaK K€ 3aKPelUTh BCTYILIeHHe
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3AIUTHUKA, TI0 JAHHBIM KATerOpusM Jej, ¢ MOMeHTa BO30YK/IeHUsT YTOJIOBHOTO /e B OT-
HOIIIEHUY JIUIIA.

B-Tperbux, mpeaycMorpeTh B YT00BHOM Kojiekce PD yroyiloBHYIO OTBETCTBEHHOCTH Ha
HAPYIITEHWS MPaBa Ha 3aIIUATY.

[lepeuncnennbie n3MeHEHNS, IO HAIIEMY YOeZKIeHUT0, MOCIIOCOOCTBYIOT TIOBENTEHUIO YPOB-
Hs obeclieueHns] U TapAHTUIl TpaB YeJOBeKa Ha 3alTUTY U CHU3AT KOJHYECTBO HAPYIIEHU,
JIOIYCKAEMbIX KaCATEeJbHO 110/I03PEBAEMbIX U OOBUHSAEMbBIX JIUIL B YI'OJIOBHOM ITPOIIECCE.
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